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Antelope City Charter '%Qm$d

John Stewart enclosed a copy of a 1918 Oregon Supreme Court
case. He suggests the Legislature might be able to revoke
Antelope's charter because it was incorporated in 1901, and has
not been reincorporated since the city-home rule Constitutional
amendment of 1906,

Political Issues.

Before discussing legal issues, notice has to be taken of
political issues. Even if the Legislature had the power which
Stewart believes it might have, action taken against Antelope
would have far-reaching consequences. If the Legislature could
revoke the charter of Antelope because it was incorporated
before 1906, presumably the Legislature would have the same
power with respect to all other cities incorporated before 1906.
I suspect such a proposition would have the League of Oregon
Cities and most of its members ricocheting off every wall in
sight.

Enough said about politics.

The 1906 Constitutional Amendment.

We tend to regard the quantity of legislation passed here in
Oregon as voluminous. It is almost nothing compared to that in
states where every city charter amendment has to be accomplished
by legislative Act. Glancing through the bills passed by the
Texas Legislature, for example, you may see such measures as

one providing for the annexation of 200 acres to the City of
Borger; or establishing parking-meter fees for the town of
Brownsville; and so forth.

It was perceived in Oregon early in the 1900's that consideration
of such measures not only impeded the Legislature's work in
dealing with matters of statewide concern, but staked out more
ground for wheeling-and-dealing. Consequently, in 1906 the
voters approved an amendment to Section 2, Article XI, Oregon
Constitution, providing "The Legislative Assembly shall not
enact, amend or repeal any charter or Act of incorporation for
any municipality, city or town."
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Case Law.

Mr. Stewart calls attention to Grants Pass v. Rogue River Public
Service Corp., 87 Ore. 637 (1918). The factual situation in
that case is straightforward. Grants Pass passed an ordinance
giving Corporation power to set up an electrical system for City,
requiring a bond of $1,000. Corporation failed to perform.

City moved to forfeit the bond. Corporation took City to court,
claiming the city charter did not allow City to require a bond
in the first place. The Circuit Court awarded judgment to City,
and the Supreme Court affirmed this judgment, upholding City's
power, That is the substance and sum total effect of the
opinion.

Mr. Stewart highlights a "headnote" on page 638, which seems to
say that the Constitutional provisions of 1906 "do not apply to
a municipal corporation already chartered." Headnotes to cases
are comparable to headlines in newspapers. Just as headlines
often are written by people who did not write (or maybe even
carefully read) the stories to which they belong, so headnotes
usually are not written by judges - often they are written by
law clerks. They are intended to give the reader a general
idea of what the case is about, and what the court has said.
While it is true most headnote writers strive to be accurate,
nevertheless only the text of the case itself has legal effect,
(Many a first-year law student in practice trial work has been
shot down because he put too much faith in headnotes!)

Going on to the text of the case on page 642, Mr. Stewart high-
lights a paragraph which begins, "Neither is the question before
us within the scope or prohibition of the later Constitutional
provisions forbidding the Legislative Assembly to enact, amend
or repeal any charter or act of incorporation for any munici-
pality, city or town." The court is saying the 1906 amendment
is irrelevant to the case before it. The paragraph goes on,
"This constitutional measure was not adopted until June 4, 1906,
while the privileges conferred by the actual charter of Grants
Pass and by the Act of 1893 were all promulgated long before."
In other words, Grants Pass could do what it did even without
the powers conferred by the 1906 amendment, There is nothing

in the whole paragraph which states affirmatively that pre-1906
city charters remain subject to repeal by the Legislative
Assembly, as one might infer from reading the headnote,

On the contrary, cases can be found before and after the Grants
Pass case which give an extremely broad effect to the 1906
amendment. For example, in Branch v. Albee, 71 Ore. 188 (1914),
the Supreme Court held the amendment "expressly prohibits the
passage of any law by the Legislative Assembly enacting, amending
or repealing any charter of any town or city. The prohibition

is absolute,. . . . by the said amendment all these powers are
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expressly withdrawn. Note that the court does not limit its
language to recently 1ncorporated cities - but speaks of "any"
town or city. The court goes on to say, "The Constitution does
not provide that the Legislative Assembly shall not enact,

amend or repeal a city charter by special laws. It declares
that said body shall not enact, amend or repeal a charter, and
the meaning of this prOV151on is that 1t shall not do that in
any manner. The inhibition is absolute. (The language under-
scored in this memorandum was emphasized by way of italics in
the text of the opinion.)

More recently, the court has dealt with the impact of state laws
on city enactments. In City of Portland v. Welch, 154 Ore. 286
(1936), the court recognized the right of the Legislative
Assembly to pass laws on matters of statewide concern, even
though such laws might affect individual city charters. However,
the court warned "The subject matter of the general legislative
enactment must pertain to those things of general concern to

the people of the state. A law general in form cannot, under
the Constitution, deprive cities of the right to legislate
purely local affairs germane to the purposes for which the city
was incorporated."

Finally, Mr. Stewart encloses a page from Shepherd's Citations,
listing two subsequent Oregon cases which cite the Grants Pass
case. The first was Wright v. Schutt Construction, 262 Ore., 626
(1972). This case does not discuss constitutional issues at
all, but cited the Grants Pass case only to support the propo-
sition that proof of actual damages is not necessary if a city
wants to forfeit a contractor's bond. Also cited was Idanha v.
Consumer's Power, 8 Ore. App. 558 (1972), which dealt with the
question of whether the boundaries of a city must be limited to
the description originally found in its charter.

Conclusion.

I believe Mr. Stewart has been misled by an inaccurate case note.
The actual text of the Oregon Constitution is all-inclusive in
prohibiting the Legislature from repealing city charters. There
is no explicit language I can find in any Supreme Court decisions
which distinguishes between cities incorporated before or after
1906.

Even if, for the sake of convenience, we wanted to argue that
the Legislature retained control over city charters adopted
before 1906, I do not see how we could avoid creating political
pandemonium in the ranks of all cities (including Antelope),
incorporated before 1906.
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683-8657

Governor's Office
Gerry Thompson, Adminsitrative Aide
Salem, Oregon

Dear Gerry,

It was good to talk to you. I was so sorry to hear about your
relative. Everybody in the family must be awfully upset. One of their
standard recruiting techniques is to use fami'ly members on other family
members. So, while I'm sure they want to keep contact with her, I would
Timit that contact to adults if possible and especially be protective of
any children as far as custody and the like.

Enclosed is the case I was talking about. Maybe you could show it to
Bob Oliver if he hasn't already see it. If the legislature could do this
it would be a major blow to their plans. It is especially good public
policy becasue the power of the state is being so abused and misused in
the instance of Antelope that it is perfectly responsible for the state
to rescind it (if legal). No one would be denied the right to self-
government because all would be able to vote in the county election and
that would be the governing body. However, the theocracy would not be
able to shield itself behind the municipal power.

With the way things are moving so slowly I am afraid this may be
Antelope's last chance.

/

J HﬁjStewart
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dered to attend court from outside of Multnomah
County should be allowed double mileage at the rate
of five cents per mile or ten cents per mile.

The judgment of the lower court as to the taxation
of costs will therefore be corrected so as to allow plain-
tiff for the Clatsop County witnesses ten cents double
mileage instead of twenty cents. In all other respects
the judgment is affirmed.

ArriMED, ExcEpT As To CosTs.

{ Mg. Carer Jusrice MoBrive, Mr. Justice Moose and
Mr. JusticeE McCaMANT concur.

Argued February 14, afirmed March 5, 1918.
CITY OF GRANTS PASS ». ROGUE RIVER
PUBLIC SERVICE CORP.
(171 Pac. 400.)

Statutes—Repeal—Constitutional Provision,
1. Argiele IV, Section 20, of th Constitution declares that evary

act shall embrace but one subjecl, and matters properly conneeted -

therew!th, which subjeet shall he cmbraced in the title, but that it
any subject shall be embraced in nn aet which shall not he expressed
in the title, sueh det shall be void auly as to that subject.  Act IPeb.
28, 1912 (Laws 1913, p. 689), is enfitled, “An act to provide for the
organization and incorporation of citing and towns and to logalize
such corporations as- herctofore liave attemptad to he incorporated
under Chapter 176f Title XXVI of I.ovd’s Oregon Laws, and are now
exercising the funetions of incorporated cities and towns under such
attempted incorporation.” Section 11 of the aet expressly repealed
Title 26, L. 0. L. Held, that as the caption of the act of 1918 did not
mention the repeal of any existing laws, and did not suggest any
attempt to repeal any inw or curtail the established privileges of any
eity or town, the attempted repeal of Title 26, L. O. L., was ineffec-
tive, save in so far as a change in procedure for incorporation of
municipalities might work an implied repeal, and henee Sections a2,
3220, giving privileges to munieipalities, which were part of Title 24y,
were not repealed, *

[As to the suffeiercy of the title of a siutuie, see note in 64

Am, 8t. Rep. 70.] )
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Municipal Corporations—Authority of Municigrlity—Charter.

2. The powers of 2 mamicipulity are rct mecessarily restrictad 'a
thoese expressed in its charter, and & municizality may rely on tlo san-
ers] statutes applicable to all muricipalitizs enacted prior to the graut
of its charter.

Municipal Cerporations—Charter— Constitutional Provisions.

3. Thosc ¢nvsti utional proyisions (Arficie XT. Seetion 2) adonted
wlilng L1006, forbidding tie legis 2 to e act, amend or gepeat any
charter or act of incorporation for any municipality or town, o ngt
ap n:.. to a monicipal eorporation alveaily chartered, and whiech nnder
extsting laws was entitled to exercise enumirated privileges.

Damages - Muunjcipal Corporations -— Lighting Plants — Bonds — Re-
coveary.

4. A municipal corporation authorized by Sections 3211, 3229,
L. O. L., to sue and be sued, contract and be contracted with, acquire,
bold, possess, dispose of property, and to provide for the lighting of
streets, and furnishing the ecity or town and the inhabitants theroof
with gas or other lights as well as to allow the use of streets and
a:_m.a.m.cm the city to any person or corporation who may desire to
establish works for supplying the ecity and its inhabitants with w ter,
or lights, upon such reasonable terms as the couneil may preseribe,
granted defendant.corporation a franchise (¢ ereet poles and string
wires in the streets of the town, the ordinance requiring defendant to
give a bond conditioned that-it shonld have a certsin portion of jts
service in full operation within nine months after the grant of the
Tranchise and should maintaip it se as fo furiish eleciricity adeguate
for light and power purposes. Defendant acrcepted the terms of the
grant and accepted and executed its bond, bu* failed to erect poles or
n any way to comply with the requirement that it should have a
certiin percentage of its service in full operation within nine months,
Held, that the municipality might without proof of any special or
actual damages recover the full amount of the andertaking,

From Josephine: Frank M. CarLrixs, J udge.

Department 1. Statement by Mr. Justice BUurNETT.,

By an ordinance adopted by its lezal voters the City
of Grants Pass granted a franchise to the defendant
Rogue River Public Service Corporation to plant poles,
string wires and do other things necessary for the
establishment of an electric plant i1 that town. The
ordinance required that the grantee yive a bond to the
muniecipality in the sum of $1,000 conditioned substan-
tially that it should have a certain portion of its ser-
vice in full operation within nine months after the
date of the enactment and afterwards should maintain

g
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it ¢ as to furnish electricity adequate for light and
power purpio=es. The defendant accepted the terms of
the grant and execuled its hond as required, with the
American Sarety Company of New York as its surety.
Nothing, however, was done by the defendant under
the franchise at any time. After the lapse of the nine
months’ period specified in the bond the city by an
ordinance also adopted by the people declared a for-
feiture of ths undertaking and afterwards brought
this action to recover the amount named. Ifach of the
defendants filed a general demurrer to the complaint
which being nverruled they refused to plead further
and judgment followed for the face of the bond and
costs. They uave appealed. AFFIRMED.

For appellants there was a brief over the names of
Mr. F.C. Howell and Mr. O. S. Blanchard, with an oral
argument by Mr. Howell. °

For respondent there was a brief and an oral argu-
went by Mr. H. D. Norton.

Mg. Justice BurnerT delivered the opinion of the
court.

1. The plaintiff city operates under a charter enacted
by the legislalive assembly of the state in the form of
an act approved I'ebruary 16, 1901. TIn the present
juncture it relies for sanction of its action not only
upon that enactment, but also upon the general statute
of 1893 embodied in Title XXVI, L. O. L., Chapters
1-5 inclusive. Section 3211, L. O. L., reads thus:

‘“Municipal corporations now existing in this state,
or hereafter organized therein under this act, shall be
bodies politic and corporate, under the namc of the city
or town, as the case may be, of ,and as such may sue
and be sued, contract and be contracted with, acquire,
hold, possess, dispose of property subject to the re-
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strictions contained in this a<t or other laws of this

state, have a common seal, and change or alter same at
pleasure, and exercise such other powers and have
such other privileges as are now conferred by law, or
by this act, or which may hereafter be conferred by
laws duly enacted by the legislative assembly of this
state, and shall have perpetual succession.”

It 15 said also in Section 3229, L. O. L. :

““The mayor and aldermen shall compose the com-
mon council of any such city or town organized under
this act, and at any regular meeting thereof shall have
power to provide for lighting the streets, and furnish-
ing such city or town and inhabitants thereof with gas
or other lights, and with pure and wholesome water;
and for such purposes may construct such water, mmm
or other works, within or without the city limits as may
be necessary or convenient therefor, and may allow
the use of the streets and alleys of the city to any per-
son, company, or corporation who may desire to es-
tablish works for supplying the city and inhabitants
thereof with such water or lights uy.on such reasonable
terms and conditions as the council may prescribe.”’

By the terms of the legislation of 1893, noted above,
the privileges accorded by the latter section inured not
only to municipalities creafed 'mder the act itself, but
also to all others of the kind then existing. We are
not unmindful of the act of February 28, 1913, Laws
of 1913, p. 689, the title of which reads thus:

““An Act to provide for the organization and incor-
poration of cities and towns and to legalize such cor-
porations as heretofore have attempted to be incor-
porated under Chapter I of Title XXVI of Lord’s
Oregon Laws, and are now exercising the functions of

incorporated cities and towns uader such altempted
incorporation.”

Section 11 thereof declares:

‘“Chapter 1 of Title XXVT of Lord’s Oregon Laws

and all acts and parts of acts in conflict therewith are
hereby repealed.”

rao

-
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by

We herve set down Article IV, Section 20, of the Con-
stitution o7 the state:

““Every act shall embrace but one subject, and mat-
ters propesly connected therewith, which subject shall
be embraced in the title. But if any subject shall be
embraced in an aet which shall not he expressed n
the title, snch act shall be void only as to so mueh
thereof as shall not be expressed in the title.”’

Tn the title of the act in question there is no hint
whatever of any intention to repeal any law or to cur-
tail the established privileges of any city or town.
The right to contract and to prescribe the terms
thereof was vested by that statute in all municipal
corporations and no one reading the title in question
could divine that the legislative body intended to can-
cel those rights. The principal features of the law
appearing in the body thereof relate to the manner
in which the creation of a new ecity or town may be
initiated; and, so far as it actually and nec asarily
supersedes the former procedure, it would probably
amount to a repeal by implication; but only so because
we are advised by the title of the probable scope of the -
act, and :of, however, of any proposed avulsion of
long-settled- rights. We hold, therefore, that as
against the grant of the privileges mentioned the re-
pealing words in Section 11 are void under the consti-
tutional provision already mnoted because the subject
of such repeal is not named in the title.

9. The defendants urge that the act of 1893 is not
available to the plaintiff corporation, that it can operate
solely by its charter, and that unless in this latter in-
strument it has express authority to exact a bond the
attempt to do so is void and creafes no liability upon
the defendants although they disregarded the covenant
thereof. It is true that by the strict letter of some

87 Nr.—41
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utterances of the court in cases heretofore under con-
sideration color is given to such a contention fur it i

often said that a corporation is bound by its charter
and cannot exceed the terms thereof. Without excep-
tion, however, in those cases a chiarter was confessedly
the only source of corporate power then under judi-
cial consideration. In our judgment it is not neces-
sary that all the authority of any municipality shall
be found in some one enactmeni of the legislative de-
partment of the state. That branch of the govern-
ment is not restricted within such narrow terms as to
require it to express all its will apon any subject in a
single statute.

3. Neither is_the question before us withi
rohibition of the onstituti ons for-
bidding the legislative assembly to enact, amend or
Himm,_.m(_, any charter or aet of incorporation for any

‘municipality, city or town, This constitutional meas-

ure was not adopted until June 4, 1906, while the privi- m

L

.._.m.m,Bmopﬁmﬁmagmngﬂarﬁﬂom%ﬂmm
and by the act of 1893 were all promnlgated long be-
fore. At that time at least it was not necessary that
such a subject be treated as if the state should tender
to a municipality a certain privilege which the latter
could accept or reject as if it were a high contracting
party. Then muiicipalities of the kind were under
the scle control of the legislative department. The
latter could award or withhold privileges, and without

further ado the town could operate under the fran-

chises thus conferred.

1e resulting legislative sitvation is substantially

like that portrayed in and governed by the case of the

City of Salem v. Anson, 40 Or. 339 (67 Pac. 190, 91

Am. St. Rep. 485, 56 L. R. A. 169). In that instance

Anson had procured a franchise from the city allow-

Fier

Mareh, 1918, In =v Grants Pass Irr. Dist. 643

3

ing him the use of the streets and alleys for the pur-
pose of establiskirg an elestric light plant. The town
exacted from him a bond almost precisely like the one
in question ia its general provisions. This court sus-
tained the city in recovering the full amount of the
undertaking, without heing compelled to show that it
had suffered any special or actual damages whatever.
That case rules the present one. On its authority we
affirm the judgment of the Circuit Court.

AFFIRMED.

Mz. Carer JusticE McBripe, Mr. JusticE BENsoN
and Mg. Justice Hagrris concur.

‘Argued February 14, affirmed March 5, 1918,

Ix R GRANTS PASS. IRR. DIST.
(000 Pac. 000.)

Waters and Watercourses—Irrigation Districts—Organization—Bond
Issue—Approval of Court—Statutes.

1. Under Tit'e XLI, Chapter VII, L. O. L., as amended by legis-
lative acts, providing for the organization of irrigation distriets, the
issuing and sale of bonds of said district, and by authority of Chapter
357, page 773, Suction 41, Laws 1917, allowing special proceedings in
the Circuit Court of the county in which the office of such distriet is
located, for the purpose of having a judicial examination and judg-
ment of the court as. to the regularity and legality of the proceedings
of the board of directors of said distriet providing for and author-
izing the issue aud sale of bonds of said district, record examined and
held, that the organization and existence of said irrigation distriet
and the validity of the bonds it proposes to issue are regular in all
respects and is ‘herefore approved.

From Joscphine: Frang M. Cavrins, Judge.

Proceedings instituted by the directors of the Grants
Pass Irrigalion District to obtain from the court an
order declaring valid and legal all the steps leading
up to the organization of the district and the election
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